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(iii) Provisions for the annual review 
and monitoring of the effectiveness of 
the procurement program. 

(2) In developing the preference pro-
gram, Federal agencies shall adopt one 
of the following options, or a substan-
tially equivalent alternative, as part of 
the procurement program: 

(i) A policy of awarding contracts to 
the vendor offering a designated item 
composed of the highest percentage of 
biobased product practicable except 
when such items: 

(A) Are not available within a rea-
sonable time; 

(B) Fail to meet performance stand-
ards set forth in the applicable speci-
fications, or the reasonable perform-
ance standards of the Federal agency; 
or 

(C) Are available only at an unrea-
sonable price. 

(ii) A policy of setting minimum 
biobased products content specifica-
tions in such a way as to assure that 
the biobased products content required 
is consistent with section 9002 and the 
requirements of the guidelines in this 
part except when such items: 

(A) Are not available within a rea-
sonable time; 

(B) Fail to meet performance stand-
ards for the use to which they will be 
put, or the reasonable performance 
standards of the Federal agency; or 

(C) Are available only at an unrea-
sonable price. 

(3) In implementing the preference 
program, Federal agencies shall treat 
as eligible for the preference biobased 
products from ‘‘designated countries,’’ 
as that term is defined in section 25.003 
of the Federal Acquisition Regulation, 
provided that those products otherwise 
meet all requirements for participation 
in the preference program. 

(c) Procurement specifications. After 
the publication date of each designated 
item, Federal agencies that have the 
responsibility for drafting or reviewing 
specifications for items procured by 
Federal agencies shall ensure within a 
specified time frame that their speci-
fications require the use of designated 
items composed of biobased products, 
consistent with the guidelines in this 
part. USDA will specify the allowable 
time frame in each designation rule. 
The biobased content of a designated 

item may vary considerably from prod-
uct to product based on the mix of in-
gredients used in its manufacture. In 
procuring designated items, the per-
centage of biobased product content 
should be maximized, consistent with 
achieving the desired performance for 
the product. 

[70 FR 1809, Jan. 11, 2005, as amended at 71 
FR 42575, July 27, 2006; 76 FR 6322, Feb. 4, 
2011] 

§ 3201.5 Item designation. 

(a) Procedure. Designated items are 
listed in subpart B. In designating 
items, USDA will designate items com-
posed of generic groupings of specific 
products and will identify the min-
imum biobased content for each listed 
item. As items are designated for pro-
curement preference, they will be 
added to subpart B. Items are generic 
groupings of specific products. Prod-
ucts are specific products offered for 
sale by a manufacturer or vendor. Al-
though manufacturers and vendors 
may submit recommendations to 
USDA for future item designations at 
any time, USDA does not have a formal 
process for such submissions or for re-
sponding to such submissions. 

(b) Considerations. In designating 
items, USDA will consider the avail-
ability of such items and the economic 
and technological feasibility of using 
such items, including life cycle costs. 
USDA will gather information on indi-
vidual products within an item and ex-
trapolate that product information to 
the item level for consideration in des-
ignating items. In considering these 
factors, USDA will use life cycle cost 
information only from tests using the 
BEES analytical method. 

(c) Exclusions. (1) Motor vehicle fuels, 
heating oil, and electricity are ex-
cluded by statute from this program. 

(2) USDA additionally will not des-
ignate items for preferred procurement 
that are determined to have mature 
markets. USDA will determine mature 
market status by whether the item had 
significant national market penetra-
tion in 1972. 

[70 FR 1809, Jan. 11, 2005, as amended at 76 
FR 6322, Feb. 4, 2011] 
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